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Abstract: As much as developing states are blessed with natural resources capable of transforming their
economies into a positive direction, the imposed World Trade Organisation’s (WTO) mores continue to relegate
them to the status of underdevelopment. The consequences of this on investment, trade and finance in Third
World States (TWSs), especially Africa are disarticulation of the economy, exploitation, dismvestment,
unemployment, political instability and unavailability of relevant technology to move TWSs forward among
others. The intention of this study is to situate the problems of biopiracy in Africa in terms of itsassociated
western international regimes of Intellectual Propertyrights (TPRs), Geographical Indications (GTs), Prior
Informed Consent (PIC) and Access and Sharing Benefits (ASB). This gives rise to the politics behind Rooibos
(Aspalathus linearis) patenting (a medicinal plant found only in South Africa) by various Multinational
Corporations (MNCs). The financial and economic transformations of Africa will be enhanced through a
regional regime, African Regional Intellectual Property Organisation (ARTPO), on Indigenous Knowledge (TK)

to patent the continental biodiversity resources.
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INTRODUCTION

Africa 13 always at the receiving end of every
international arrangement, be it economic, politicalor
socio-cultural developments. Biopiracy and the removal
of bioresources constitute the core of this discussion with
special emphasis on recent developments in Rooibos
patent, a tea whose origin can only be traced to South
Africa but ironically, some non-South African companies
have attempted severally to haveit registered. This move
attracted mternational attention m 1995 and 2013 as Burke
International and Compagnie de Trucy, American and
French companies, respectively attempted to claim
ownership of tlus South African natural heritage and
national drink, Rooibos tea. This arrangement was
premeditated by MNCs in trying to turn it into a
royalty-collection agency simply because the WTO could
apply trade sanctionsif South Africa tried to ivoke the
Convention Biological Diversity (CBD) treaty against
Rooibos accessibility (Bhagwati, 2004). The tea is a
medicinal product which could be described as a tea of life
and “the new pomegranate juice” (http://news naij.com/
25981 html. Accessed on 26/07/2013). It 1s one of the
products of South Africa which projects the country to
the limelight and gives itimportance at the international
level.
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One of the major problems of the 21st century
the exclusive night, in the form of nature
privatisation as against common goods (Carmody, 2011;
Thompson, 2009). In line with the WTO, Trade-Related
Aspects of Intellectual Property Rights (TRIPS), World
Intellectual Property Orgamsation (WIPO) and CBD, the
plant 1s expected to be registered as TP, GT and Trademark
(TM) through domestic law. Unfortunately, South
Africa’s TP is still in the offing as the Department of Trade
and Industry’s (DTI) draft tabled before Parliament needs
reframing in order to accommodate the 1ssue of Rooibos.
One of the major problems which various international
regimes established to protect bhiodiversity,
especially in developing areas 1s conflict withthe law. For
instance, CBD and TRIPS are not in agreement with the
ownership of TP. While the CBD considers that it belongs
to the Sovereign state/s and its communities, TRIPS on
the other hand, opines that IP should be for either private
individuals or a corporation which registered it. This 1s
where the issue of precedencehas continued to
generate discussions in TWSs. Plants and animals make
up the treasures of Africa but have helped to build
empires overseas as well as yellow and black gold
(Thompson, 2009).

The formation of the CBD in 1992 was considered an
idea to meet the demands of developing areas but
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America is not a signatory. Instead, Washington supports
the WTO which is a single undertaking, agreement
entered nto by 159 states. To ensure WTO effectiveness,
WIPO was established with the aim of regulating IP but 1its
activities are always to the benefit of developed states.

The establishment of many centres for the filing of TP
15 one of the major problems that African states are
contending with coupled with the lack of fmance,
know-how and relevant professionals to handle
cumbersome filings. Some professionals who are ready to
work pro bono for African states such as a US-based
International Non-Profit Organisation, Public Interest
Intellectual Property Advisors (PIIPA) are not without
conditions such as it should be in the interest of the
public, supportive of the interest of developing states,
financial incapability to pay for professional assistance
and organisational test to determine eligibility. There are
different nuances to the interpretation of these conditions
which in the long run may not be in the interest of Africa
(Davis and van den Berkhof, 2013).

Areas of concern that remain unsettled despite the
unequal exchange in the TPRsare ASB and PIC. These
need some clarifications. Royalties on the patented
plants and ammals dubiously pirated from Africa n
general with special focus on Rooibos by various
MNCs need academic interrogation. This is against the
much acclaimed ethical, social and envirenmental
responsibilities of MNCs (Epstemn, 2011; Letto-Gillies,
2012; Wilks and Nordhaug, 2013).

The problem associated with this which constitute
the main focus of this study 1s the nexus between the
government, commumty and individuals. It 1s the opinion
of this study that paying to government of the state, in
line with the CBD 1is going to be another means of
exploitation because of the corrupt practices of
government officials and red-tape. The stealing of IK 1s
unabated from pre-colonial Africa to the neo-colonial
period. The formation of databank in the form of a
proposed Global Biocollecting Society (GBS) as proposed
by Drahos (2000) 1s believed to be the way out of this
problem and to resolve multi-patenting is not without its
lapses of cyber-espionage. There is a need for ARTPO to
challenge the imperialistic IPRs of WIPO. Alternatively, an
international regime as a rival orgamsation, Organisation
Africaine de la Propriete Intellectuelle (OAPT) consisting
of 16 Francophone states (Adams and Adams, 2012) need
to jom hands with ARIPO through AU/NEPAD as a
united force agamst mmperialistic IPRs. The formation of
OAPT is not too far from an attempt to divide the
continent the more to encourage Western exploitation
based on colonial legacy. For the purpose of this study,
the main focus will be ARIPO.
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ROOIBOS AND ITS POLITICS

Rooibos and its development: The source of this tea can
be traced to the IK of the Khoi and San people who
occupied Cederberg about 200 kim North of Cape Town.
These are the people, according to the African
Commission on Indigenous Peoples (IPs), referred as
indigenous people because they are pastoralists and
hunter-gatherers (Wachira, 2010). TPs may be defined as
“groups and communities who self-identify themselves as
such and who seek the protection of their fundamental
rights within the mdigenous rights regime as developing
in international law™ (Wachira, 2010). The use of Rooibos
by Khoi and San predated the arrival of Tan van Reebeick
to the Cape of Good Hope. It 1s known as a source of food
and medicine for nearly every ailment for the IPs who
occupy the area. A Swedish botanist, Carl Peter
Humberg’s relations with the people of the community
enhanced the bio-piracy/stealing of the wonder Rooibos
and recommended the same for use in treating diffrent
diseases in 1772, He marketed it in Germany under the
name “Rooibos™ or “Massal Tea”. In 1904, a Russian
immigrant Benjamin Ginsberg went further to exploit the
poverty of the area and became a merchant of the product
which he packaged and sold in the country and exported
part of it to Europe. History holds that in 1968, Annique
Theron realised “that a Rooibos infusion when
administered to her baby, cured the mfant of chrome
restlessness, vomiting and stomach cramps”, helped
promote Rooibos tea as a health drink (Joubert and
Ferreira, 1996).

Anmque wrote a book, Allergies: an amazing
discovery on Rooibos in 1970 (Cason, 2004). This
globalised the tea and brought it to prominence in
America, Europe and Japan as a multipurpose product.
The tea, sometimes referred to as Mountain Tea because
it i3 a plant that grows in an unusual terrain of the
mountainous area of Cederberg, brought South
African to limelight despite its apartheid policy. Annique
registered Forever Young Companyin America which
produces skin-care product susing Rooibos. This
further popularised Rooibos and led to an increase in
demand. In 1993, she filed a TM application for
Rooibos with the US Patent and Trademark Office
(USPTO) and obtained its registration in 1994. Rooibos
Limited, a South African company, challenged the
registration as the export of the product in the name of
Rooibos was to be curtailed in the US if not classified as
a generic name. The company received support from the
South African government and the Western Cape
Province. Theron, a South African transacting with a
dubious American friend, Ms. Virgina Burke-Watkins of
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Burke International in the sales of the patent at a
ridiculous price of $10 is considered to be another source
of concern. Could thus therefore be considered an act of
good faith to a long-standing friendship or an out of
poverty?

The issue that is awaiting academic explanation is
who should pay for the benefit shared to the commumty
that 1s the owner of this mystery plant, since the original
patent was transferred to another company without the
knowledge of the state that is in control of the plant as
discussed by McGown (2006). This 1s where the 1ssue of
conflict of interest remains a mystery between the CBD
and TRIPs as mentioned above. Burke International’s
demand for $3000 in compensation from small tea cafes in
the US made many of them change the name to either Red
Tea or Red Bush which slowed down sales and brought
confusion among consumers. In an attempt to better the
lot of the Rooibos producer in South Africa, Rooibos
Limited attempted to register the same product with
USPTO 1 2002 with the name “Rooibos the Red Tea”.
With the inclusion of the word Rooibos, it was subjected
to Burke International challenge. After almost a decade
of legal battle between the two and the payment of almost
$1 million for legal fees, the case was later settled out of
court. Burke International and Rooibos Timited eventually
registered the product andused the word Rooibos in
comjunction with other stylised words, symbols or
designs m form of TM in 2006. In 2007, after the
settlement, Rooibos Limited also registered the product
TM with Benelux Office for IP (BOIP). Is this a win-win
achievement by both parties as the tea 1s reduced to a
generic term and public domain/goods? Or does it 1mply
that the Khoi and San peoples have finally lost their TK to
the arrangement of WTO 1n the name of globalisation?

Of the four common genotypes of Rooibos, “Nortier”
15 produced at commercial quantity while “Cederberg”
is found in the wild in the region of Clanwilliam
(Pretorious, 2013). The nameNortier is derived from a local
doctor and a Rhodes Schoelar, Le Fras Nortier who was
encouraged by Gmsberg in the 1930s to experiment the
cultivation of the plant while Cederberg type is derived
from the actual location where the plant is naturally found.
Cederberg 18 considered an orgamc and fair trade certified
as 1t 18 original in the genetic composition compared
with the plantation ones that have undergone some
degree of genetic modification for improved production
(Hawkins et al., 2011). Rooibos is considered as a
wonderful plant because it only thrivesin a specific
climatic condition which is peculiar to the Western part of
South Africa. According to Schulz et al. (2000), Rooibos
Tea prefers a mild Mediterranean climate. While older
Rooibos plants are usually adapted to cold winters and
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hot, dry summers, the young plants display some
sensitivity to frost. Troskie (2007) observes further that
other characteristics of Rooibos tea are the following:

It must (be) m the winter ramnfall area; the substrate
must be a derivative of Table Mountain Sandstone;
it must be deep, well drained sandy soils; the pH of
the soil must be below 7 and it must be m the Fynbos
(fine bush) biome

Based on the above features, it is clear that the
planting of this wonderful tea qualifies for Gls status
which is favoured by the ewrocrats of Brussels as a
source of rovalty payment to the community that
originally has owned this product
centuriesnow (Fraser, 2013). Because of its unique

for several
features, 1t has become a source of employment for >5000
South Africans in the region and about 350 farmers are
identified m the active production of the Mountain Tea
which has attracted international attention in recent time.
The supposedly neglected sparsely populated region is
being elevated as a globally recognised tea industry.
Building of schools and support for the disadvantaged
people by the Rooibos Limited and some cooperative
societies for Rooibos business are feasible in the region.

Rooibos (A must for every household): Rooibos is
considered the natural heritage of South Africa, a benefit
to a people, a legal system, a nation and the cheapest tea
that cures many ailments among the TPs. A research
conducted by a Journey into Herbal and Natural Healing
Research Centre in 2009 attested to its universal ailment
treatment such as boosting the immune system, acne,
arthritis, athletes foot, candida, cellulite, cracked heels,
eczema, fissures, headaches, haemorrhoids, insomnia, jock
itch, moles, nail fungus, psoriasis, restless legs, rosacea,
scars, skin tags, stretch marks, varicose veins, warts,
wrinkles and hay fever. By 1984, Japan discovered that 1t
is an anti-aging product when used as an ingredient in
cosmetics and soap making. It 1s also confirmed that 1t 1s
better than green tea because it contains <5% of tannin
(http: //www . thewhistlingkettle. com/about-rooibos-hone
ybush). It 13 rich in copper, won, protein, potassium,
calcium, fluoride, zinc, manganese, alpha-hydroxyl (great
for the skin) and magnesium. Based on these properties,
it is good for anti-viral, anti-spasmodic and anti-allergic.
A study at the Oxidative Stress Research Centre at the
Cape Peninsula University of Technology has proven the
ability of Rooibos to improve liver function and protect
the liver against oxidative damage (hitp://www sarooibos.
co.za. Accessed on 26/07/2013).
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Like any other biological diversity, developed states
are always interested in bio-piracing African resources
through many channels as discussed by Bond (2006).
Attempts to strike a fair deal for the producers brought
about the formation of the South African Rooibos
Council (SARC) with the aim of striking a good deal
and to embark on research and development for the
mnprovement of the plant. The need to do this as
discussed above, 1s to maintain the national heritage of
the state.

WTO 1s the only regime supported by the West
because 1t promotes the economic exploitation of the
developing African continent. During the formative years
of the regime, African representatives hardly contributed
to its development because of the complexity of
diplomatic negotiations; any contrary position by
developing areas would be met with economic and military
reprisals. Many of the rounds were conducted in secrecy
between the West and their MNCs (Keet, 2006).

ABS sharing formulas: Who is entitled to Rooibos” ABS,
the exact location where Theron took the sample for filing
15 not known Many commumnities are in comntrol of
Rooibos. The difference between the Khois and the Sans
seems to be a source of concern should royalty be paid
by the patented companies eventually. Who gets what
percentage and on what condition 15 ABS to be awarded
may lead to a resource curse as many communities and
states in Africa are currently contending with the
situation in the platinum producing province of North
West (Mbenga and Manson, 2010). The nexus between
the community and government is another issue. Ts it the
national government represented by SARC or the
provincial government of the Western Cape that will be
the rnightful beneficiary of the financial reward if
eventually settled through court or out of court? These
1ssues will ikely shape politics that could ensue after the
crisis of ownership 1s settled. It 13 established that
Rooibos falls within the category of piracy based on the
definition advanced by McGown (2006) and the Edmond
Institute that:

Where there is access to or acquisition of bio-
diversity (and/or related traditional knowledge)
without prior informed consent, including prior
informed consent about benefit sharing, on the part
(s) of those whose biodiversity (or traditional
knowledge) has been “accessed” or “acquired”
there 1s biopiracy, ie., theft

In his own definitions, Thompson (2009) considers
biopiracy as:
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.. Taking of plants, seeds and animals for pirate
gain as well as pillaging local plants riches by
genetic or chemical contamination. ...1s removal of
the organism whether by laterally taking the plant,
animal, seed or genetic material and claiming
ownership or by destroying it. Piracy refers to
refusal to compensate or even acknowledge the
original cultivators of the bioresources

These defimitions therefore bring this study to the
twin concepts of defensive and positive protections.
According to Dutfield (2006), positive protection refers to
the acquisition by the TK holders themselves of IPRs
such as a patent or an alternative right provided ina
sui generis system. Defensive protection refers to
provisions adopted in the law or by the regulatory
authorities to prevent TPRs claims to knowledge, a cultural
expression or a product being granted to unauthorised
persons or organisations. Following these definitions, the
case of Rootbos rightly falls within the positive protection
theory. Therefore, there s a need for many governments
and non-governmental organisations to get involved in
seeking any meamngful redress in the form of making the
holders of TK pay royalties to the community that 1s
being deprived of its rights without PIC (Dutfield, 2006).

There is a need to examine entitlement regime which
is sub-divided into two categories: property regime and
liability regime. A property regime vests exclusive rights
in owners, with the rights to authorise and determine
conditions for access to the property in question the most
fundamental. The owner of this right should be able to
enforce law on how, when, where and who to use the
right. On the other hand is the liability regime, within
which the i1ssue of Rooibos falls. This 1s a regime that calls
for ‘use-now-pay-later’ system according to which use is
allowed without the authorisation of the rights holders.
But 1t 18 not free access. Ex-post compensation 1s still
required (Dutfield, 2006). When TK falls within the public
domain, it does not mean that it has become a public good
but the IK holders can still clamm its ownership through
compensation. Liability regime, for instance entitled
Namibia, Angola, Botswana and South Africa to benefit
from patented Hoodia when the South African Council for
Scientific and Industrial Research (CSIR) paid part of the
royalties realised from patents sold to Phytopharm (British
own company) to the Sans. What comes to mind from this
transaction is the politics embedded in the sales of the
rights to Phytopharm which in turn, sold the same to
Pfizer. Another question that comes to mind 15 whether
Pfizer should be liable for payment of royalties or
Phytopham should inherit the payment? A situation

where an indigenous research centre patented
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biodiversity without the knowledge of the communities
that own the resources needs more interrogation. This
could have mfluenced some African states to establish
ARIPO and OAPI as international regimes to cater for the
continent TP.

ARIPO AND IP REGIME

ARIPO was established 1976 with the
responsibilities to hear applications for patents and

in

registered trademarks among its member states. It replaced
the African Regional Industrial Property Orgamsation.

According to the Banjul, The Gambia Protocol and
the Swakopmund Protocol which led to the protection of
TK and expression of Folklore, ARIPO remains the major
voice of the continent in achieving its Article III (c)
objectives which spells out the followings:

In accordance with the objectives of ARIPO,
generally and in particular Article 11T (¢) which
provides for the establishment of such common
services Or OIgans as Inay be necessary or
desirable for the coordination, harmonisation and
development of the intellectual property activities
affecing its memberstates; recognising the
mtrinsic value of traditional knowledge, traditional
cultures and folklore including their social, cultural,
spiritual, economic, intellectual, scientific,
ecological, agricultural, medical, technological,
commercial and educational value, convinced that
traditional knowledge systems, traditional cultures
and folklore are diverse frameworks ofon-going
mnovation, creativity and distinctive intellectual
and creative life that benefit local and traditional
communities and all humanity; Mindful of the need
to  respect traditional knowledge systems,
traditional cultures and folklore as well as the
dignity, cultural mtegrity and intellectual and
spiritual ~ values of traditional and local
communities; to recognise and reward the
contributions made by such communities to the
conservation of the environment, to food security
and sustainable agriculture, to the improvement in
the health of populations, to the progress of
science and technology, to the preservation and
safeguarding of cultural heritage, to the
development of artistic skills and to enhancing a
diversity of cultural and  artistic
expressions

contents

Like other mternational regimes formed mn Africa,
ARITPO remains a lame dog as most of its protocols are
still to be enforced. The Swakopmund (Namibia) Protocol,
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the basis of protection for the TK and sources of ASB
appears to have been in a comma since 2010. Tt is worth
noting that only 18 states are members (Anglophone
countries exclusive) except for Rwanda and Mozambique.
Also, the major powers in Africa like Nigeria, South
Africa, Libya, Egypt, Ethiopia, Algeria and Angola are
only observers as against participating actively for the
development of NEPAD. This can not be too far away
from the inperialistic ambitions of developed states as
discussed m study.

REGISTRATION OF ROOIBOS AND ITS
IMPLICATIONS FOR AFRICA’S DEVELOPMENT

The demand for Rooibos increased as people began
to realise the economic and medicinal benefits of the
plant. Unknowingly, Ginsberg realised that his business
strategy brought about demand both at the local and at
the mternational level. Without thinking of patenting
Rootbos, he would supply in large quantities to tea
industries which repackaged and sold Rooibos tea under
their own brands.

The effects of climate change and the negative
impacts of commercial farming further drove away
indigenous from Rooibos business as the price of the
commodity was seriously dropping to the extent that
income realised i 2003/4 could not pay for the mnputs.
These factors forced small scale farmers (Khoisan) to
resort to wild Rooibos which is heat and drought
resistant. At the same time, 1t 15 facing extinction from
climate change and unsustainable management and
harvesting method. As much as fire plays a critical role in
the existence of wild Rooibos, too much of it tends to
prevent adequate veld recovery which may lead to loss of
the Rooibos plant (Pretorious, 2013). Wild Rooibos
“grows more slowly and can store up water reserves in its
enlarged roots, enabling it to swvive greater extremes of
It 15 noted that
small farmers are also m the business through farmers’
co-operatives to supply 100% of the organic, fair trade
Rooibos to consumers and retailers (Majavu, 2010). These
are the farmers who rely on the spring ramfall to feed their
three metres root bush for sustenance. The cultivated
Rooibos can last for only 6 years while the wild Rooibos
can survive and be productive for up to 50 years. The wild
Rooibos 1s hardier than the tame variety and thrives on
regular natural fires caused by summer lightening
(Pretorious, 2013). Potassium generated from bush fire will
enhance the growth of the plant in poor-nutrient soil.

climate than its cultivated cousin™

Various attermnpts have been made before now on need for
the Rooibos growers to form cooperative societies in
order to better the lots of farmers on the mountain. In
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1948, the Clanwilliam Tea Cooperative was formed and it
brought about the recognition of Rooibos by the
Department of Agriculture in the country mn 1954 through
the establishment of the Rooibos Control Board (RCB)
(the Tea Board) after the World War I1. The Tea Boardis
aimed at stabilising the price of Rooibos, regulating the
product, improving the quality and bringing the tea to the
global market. By 1993, probably because of the imposed
privatisation on the African states, the Tea Board was
forced to privatise and as such became Roocibos Limited.
With the politics behind bio-pracy in the mdustry,
Rooibos Limited and other producers of the tea formed a
nen-profit SARC to promote the interest of the plant at
the local and international levels, most especially
against the MNCs who have tried severally to claim
ownership of Rooibos through patenting but in the guise
of bio-prospecting. SARC also engaged various NGOs in
protecting Rooibos through R&D, food safety and
certification.

Since 2011, Rooibos Limited has been able to create
more jobs and market the Mountain tea of which not
<15,000 metric tons of Rooibos are produced each year.
Out of thus, about 5,000 metric tons are consumed by local
industries while the rest are for export to developed
countries such as the US, Japanand the EUJ. The industry
contributes about R500 million each to the economy of
South Africa. This production 1s expected to hit
25,000 metric tons by 2015. The 1ssue of privatisation of
nature by the WTO applied a break to the ownership of
the plant.

It 13 estimated by various students of African
economic development that the continent keeps on losing
>$50 billion each year to various investments. Financial
mal-practices and different economic programmes
imposed on Africa through the fund and the bank have
further relegated the continent to the background. This 1s
more prevalent in extractive industries and biodiversity
resources. MNCs are very active on the continent to
perpetuate economic disarticulation m various forms but
claimingthey are agenda of economic development
(Onimode, 1988, 2000, Bond, 2003, 2005, 2006,
Stephan et al., 2006, Reinert, 2007, Thompson, 2009,
Acemoglu and Robinson, 2012). For instance, Bolton
(2008) has this to say about the exploitation of Africa TK
through TPR bio-piracy in many of Africa’s biodiversity
resources with little or no ABS:

Most of the time, however, there has been little
progress in Africans getting any reward for
profits made on their traditional knowledge or
natural resources. It 1s hardly surprising: to take
on a large Western company in Western courts
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requires complex understanding of local law,
expensive lawyers and deep pockets. Among
other natural resources patented so far are
brazzein, a protein 500 times sweeter than sugar
from plant in Gabon; teff, the hardy grain used
in Ethiopia’s flat injera bread that provides the
staple for almost the whole country’s diet and
an extract of the Aloe feroxplant from Lesotho
which helps lighten skin

The settlement arrangement of the WTO 13 also
cumbersome for African states. Though at the theoretical
level every state is equal before the law, developed states
always have their way through non-tariff barriers against
developing states (Stephan et al., 2006).

To stop Compagnie de Trucy from having exclusive
rights to Rooibos TM, South Africa “had to hastilyfind a
translator, since challenges to TM applications must be
submitted in French”. Only 4 days notice was given to
South Africa to respond. If not because of the help from
an ex-Capetonian working in the South African embassy
in Paris and a French Research Institute, filing an
observation to stop the company might have remained a
mirage as a result of the complexity and the time frame
(Smith, 2013). At the same time, DTT raised the issue with
the French Embassy and EU Representatives in Pretoria
in a diplomatic bid to resolve the crisis. Tt is the intention
of this study to look mnto the concept of IP vis a vis the
Rooibos business at the domestic and global market.

SOUTH AFRICA, INTERNATIONAL REGIMES
ONIP AND THE PLIGHT OF DEVELOPING AREAS

Article 1 of CBD which South Africa is a party to
describes its objectives as quoted from Dugard (2005) as:

The conservation of biological diversity, the
sustainable use of its components and the fair
trade and equitable sharing of the benefits arising
out of the utilisation of genetic resources

CBDArt. 15 (1), (4) and (5) call for the fair and
equitable sharing of proceeds derived from the use of
generic resources. It also advocates the need to take
various steps to conserve biodiversity resources within
their jurisdictions with more emphasis on in situ as
against ex sitn to accommodate the need to preserve
traditional lifestyles and local communities. Unfortunately
for developing areas, the 1S is not a signatory to this
international regime rather in comjunction with MNCs,
came up with the Marrakesh agreement on TRIPS with the
intention of mereasing their profit and market through
expansion of rent extraction and increase in the number of
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foreign territories into which they could consider
expanding. Art 27 of the TRIPS agreement provides for
‘the protection of plant varieties either by patents or by
an effective sui generis system or by any combination
thereof. Though contested by developing states as an
unperialistic  ploy, the rules continue to govem
mternational trade and investment” (Dagne, 2012).

Also, worth noting is the 1973 Convention on
International Trade in Endangered Species of Wild Fauna
and Flora (CITES). In its appendices, it lists species
threatened or likely to be threatened with extinction and
prescribes regulations for trade in such species
(Dugard, 2005). According to the CITES about three
species of wild Rooibos are with some threatened status
(Near Threatened (NT), Vulnerable (VU), Endangered (EN)
or Critically endangered (CR)) (Hawkins et al., 2011).

Reduction of the word Rooibos to a generic term is
another neo-imperialist means to subject Africa’s
resources to public domain of which their exclusive rights
are not meant for the IPs that own the resources. This
arrangement may soon be introduced to other African
products such as honey bush, buchu, marulafruit and
Karoo lamb. These unique products exclusively found
in some African states have the same properties as
champagne, port and sherry (Marais, 2013). This is an
attempt to reduce the continent to the level of mputs
producer to continue biopiracy. It also subjects the
concept of IK to a rigorous academic mterrogation. The
out of court settlement after lots of fortune meant for the
economic development of the state has been wasted on
litgation further perpetuates under development. The
procedure is described by Soekie Snyman, the SARC
coordinator as complicated by vague rules and a legal
quagmire (Marais, 2013).

After a series of imperialistic blows from the North,
South Africa, in 2007, realised the need for GI to lay claim
to Rooibos and other plants and animals that are unique
to the country. The importance of GIs and TM protection
over biodiversity if backed by local legislation will enable
developing states to control their resources through ASB.
An amendment bill on IP laws of 2007 was referred back to
parliament by Jacob Zuma m 2012 to accommodate TK
and to meet international standard. Pending the final draft
for the President’s assent, a sui generis system was
considered “to protect Traditional Intellectual Property
(TTP) through a separate piece of legislation as in China,
Peru and Thailand” (Karrim, 2009). Untill 201 3, the bill did
not receive the necessary debate from parliamentarians.
The 2013 could be said to be a watershed on the need to
protect small scale and commercial farmers from biopiracy.
The Merchandise Marks Act proposed by the DTI in 2013
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states that “The name Rooibos can only be used to refer
to the dry product, infusion or extract that 1s 100% pure
Rootbos derived from Aspalathus linearis and that has
been cultivated or wild-harvested in the geographical area
(of Cederberg) (Smith, 2013). This was when another
MNCs, a French company, Compagnie de Trucy applied
to register a number of trademarks incorporating the terms
“South African Rooibos” and “Rooibos™ in 2012. If the
company succeeded in the registration, it would have
implied implies that it would own exclusive rights to the
names of any Rooibos product sold in France, a key
market in the Buropean Union (Marais, 2013). Before
Compagnie de Trucy ever attempted to register Rooibos,
Nestle and 1its sister cosmetic company, L Orealhad
attempted to register Rootbos m 2010. When challenged
for biopiracy, the companies demed any contravention of
South Africa Biodiversity Act 10 of 2004, the Berne
Declaration and Natural Justice principle (Mail and
Guardian, 2010). Paris, going by history should drop her
ambition to patent Rooibos because in the 1930°s, South
Africa relinquished the use of the term “Champaign” in
exchange for free access of Pretoria’s crayfish to France
(Troskie, 2007). For the need to qualify for international
protection granted to GI, the state applied to register the
term as a Certification Mark under the South African
Trade Marks Act (Marais, 2013). GI registration is being
considered a useful [PRs for Africa because it adds value
and improves the socio-economy of rural dwellers as it
This 15 to explore the EU’s
accommodation of registration of non-EU countries’ Gls.
Rootbos as discussed above, meets every condition to be
qualified as GT.

mmvolves less cost.

It is only grown in one part of the world; the
properties of the plant are a direct result of the
unique geographical conditions in which it
grows, there is a strong link between Rooibos
and the farmers who grow it as they have
traditional knowledge on the correct way to
cultivate and produce the plant and the plant is
truly part  of South Africa’s identity
(http://www wipo.int/ipadvantage/en/details.
18p71d=2691 Accessed on 26/07/2013)

This 18 supported by Sople (2012) who considers it as
goods that have a specific geographical origin and
possess qualities or a reputation that are due to that place
of origin. Agricultural products typically have qualities
derived from their place of production and are influenced
by specific local factors such as climate and soil. The
need for GT as championed by Rooibos Limited and SARC
are stated as:
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...to protect the name from usurpation while
allowing all those involved in the Rooibos
mdustry in the region-from farmers to exporters-to
use 1t without fear of hitigation m foreign markets.
A GT comes with specific guidelines for how a
product should be produced and this will ensure
that all Rooibos 13 of the same high quality. It (will)
add value for the producers and a GI would put
more power in the hands of the producers and
farmers. Because the GT links an area to a product,
it would be a powerful marketing tool for the
region and could be used to promote other
activities such as tourism. Rooibos is produced in
a fragile ecosystem and a GI will help protect the
unique biodiversity of the region. A GI will ensure
that Rootbos tea blends are m fact genuine and
net diluted by requiring the product to contain at
least 80% Rooibos in order for it to be (labelled) as
an oftficial Rooibos product (http://www. wipo.int/
ipadvantage/en/details jsp?1d=2691 Accessed on
26/07/2013)

WTO approach to TP is based on a long but singular,
tradition of Anglo-Saxon thought as advanced by John
Locke of private property (Thompson, 2009). From the
international law perspective, it means that TK is not
accommodated into the IP regime. The advocates of this
only operating primarily within ‘human rights’ and
‘preservation’ approaches. These approaches appear
more hospitable to TK advocates than the conventional
IP approach, especially given the latter’s focus on ex ante
‘mcentives to create’ (Varadarajan, 2011). To enhance fair
trade certification, small farmers should expand their
production through government’s effort. Tt is noted that
the land available for them is too small to expand
commercial genetically modified
of the total
production dominate the industry. There is a need to

production  since,
Rooibos farmers who contribute 95%

encourage wild Rooibos to avoid extinction.

The issue of ASB is problematique in many ways.
There are several propositions on the need to abide by
the CBD through TK preservation. These are in the form of
secrecy, database, PIC and property regime. As discussed
above, property regime is not possible in the case of
Rooibos as against liability regime. One issue that is still
to be resolved 1s the ASB. Who 1s supposed to receive
the benefit from the sharing? Ts it government, the
community or private individuals? In line with the lustory
of South Africa, the sharing of the benefit may further
generate crises. Allocating the proceeds to government is
not the best option as the community that 1s deprivedof
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its biological resources which had served as a means of
their livelihood may be permanently at the receiving end.

From the time of colonialism in South Africa, when
the British colomalists took the land from the Khoi and
San to the apartheid era and its forceful eviction of people
from their land, more problems have been created. Who 1s
going to receive the benefit? Is it the people who
occupied the land before the 1913 Land Act that the
government fixed as the terminal date of land claim or
those who are in control of the land now? How can we
confirm that the present occupiers even small scale
farmers are the original owners of the land? This brings
about the need to re-exammne the definition of [Ps as those
who rely on traditional lands and natural resources for
their livelihood, economic sustenance as well as religious
and cultural life (Wachira, 2010). In line with this
definition, the issue of who should benefit from ASB is
not a thing that could be resolved mn the case of Rooibos.
The Khoi and Sean are fruit gatherers and hunters
scattered around Western Cape, Northern Cape, part of
the Eastern Cape and Botswana.

In African settings, there are mechanisms of access,
use and management of natural resources that are
implemented by clan elders including access to water, salt
licks, wood fuel, herbal medicine, grazing and ceremonial
sites (Wachira, 2010). Based on this, how can we
substantiate this quality with the present occupier of the
Rooibos producing communities? After the collapse of
the apartheid system in South Africa, the new regime has
little interest in the concept of development and unity in
diversity when 1t comes to the 1ssue of land. The ANC
government considers it a sensitive issue worth an
incremental approach for the stability of the state. The
same could have explained the politics behind the land
claim 1ssue. The colonial arrangements before the South
African war (Anglo-Boer) remain untouchable. As long as
the colomal era is left unaddressed, the issue of Rooibos
and ASB may not receive any meanmgful justice. It
will as discussed above, perpetuate the exploitation of
indigenous people by government and its officials on the
one hand and various NGOs and community elite on the
other hand. No attempt has been made so far by the South
African government to give recognition to the Khoi and
San in terms of policy process; they have no inputs
through consultation and are therefore, forced to be
assimilated to other cultures in the Cape area. This is
coupled with the principle of terra nullius adopted by
several governments in the country when it is believed
that land belongs to the state and not individuals, most
especially lands without title holders. Lack of “effective
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occupation” brought about allocation of the lands to
the Afrikaners during the apartheid era for “better” use.

Another problem that calls for more questions
than answers 1s the concept of commumity and private
individual. Who are the right people to benefits from the
ASB? Is it the present people who are mixed of Khoi and
San or the mdigenous people that are scattered around
the area? If the communities areentitled to the benefit how
15 the money going to be shared and who 1s gomg to be
the custodian of such income? Is the income meant for all
the Khoi and San found in Botswana, Angola, Namibia
and South Africa? The Redbush Tea Company claims that
“Our Redbush Tea is not Fairtrade™ but we do however,
donate a percentage of our profits to the Kalahari Peoples
Fund” raise many more questions than answers to the
problem of ASB. The same position was held on the
pirated Hoodia when it was claimed that royalty of 0.003%
was paid to the Kalahari Peoples Fund (KPF) from retail
sales of commercialised products (McGown, 2006; Bolton,
2008). The not for profit organisation is for all Sans and
other indigenous peoples of the Kalahari Desert covering
Botswana, Namibia and South Africa Chttp:/www.
redbushtea.com/redbush_tea faq.aspx. Accessed on
26/07/2013). When Pfizer realised the need to address the
issue of ASB in line with CBD’s Nagoya Protocol
(de Sousa Dias, 2012), the company abandoned the plan.
Hoodia patent was later sold to Unilever, a Dutch/British
food glant, a maker of Shm-Fast (Bolton, 2008).
Discoveries of antibiotics from termite hill in the
Gambia, cosmetics from Africa’s iconic bacbab trees and
anti-impotence remedies from Congo Brazzaville received
greater details in McGown’s book as discussed above
but with no rovalty payment to TPs for TK. Government
and its bureaucracy are noted for their high level of
corruption and at the same time, protective protection
type of Rooibos needs government intervention. Does it
mean that after the settlement of the TPRs, government
would only be an onlooker without having any benefit out
of the proceeds? These are the issues that further
research will proffer likely solutions to.

CONCLUSION

Tt is expected that NEPAD should be able to energise
ARIPO but the personal interest of the member states.
South Africa, for instance, is in most cases working
against the mterest of the AU and NEPAD perhaps for its
hegemonic ambition and in most cases for economic
development. Cases of the state’s membership of Cairns
Group and the question of tariff iberalisation within WTO
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are instructive of South Africa’s lack of interest in
Africa’s development in general (Keet, 2006; New Agenda,
2012). To achieve ARIPO’s mission statements, the
continent needs to come up with praxis solutions to the
issue of economic development. Products such as
Botswana beef, Mozambican prawns and Namibian
oysters qualify for GI wlich would mmprove the lives of
rural-dwellers. Marulafruit which is the source of Amarula
liquor should be patented to avoid more crises. The
identified sub-regional trading blocs established,
hopetully should bring about a custom umon to promote
South-South trade and economic integration (Todaro and
Smith, 2011). Problems inherent on this position such as
the colomal legacy, globalisation and conflict in various
African states need to receive solutions. It is noted above
that Francophone states are not party to ARIPO. This
may be because of the colonial factor whereby the
influence of France on these states continues to work
against the economic development of the contment. It 1s
the contention of this study that the issue of biodiversity
resource registration should not be too cumbersome
otherwise that may lead to a continuation of biopiracy in
Africa to the detriment of developed states.

REFERENCES

Acemoglu, D. and I. Robinson, 2012. Why Nations Fail:
The Origins of Power, Prosperity and Poverty.
1st Edn., Crown Business, London, ISBN-13: 978-
0307719218, Pages: 544.

Adams and Adams, 2012. Adams and Adams Practical
Guide to Intellectual Property in Africa. Pretoria
University Law Press, Pretoria.

Bhagwati, I., 2004. Tn Defense of Globalization. Oxford
Umniversity Press, New York, [SBN-13: 9780198038078,
Pages: 320.

Bolton, G., 2008. Africa Doesn't Matter: How the West
has Failed the Poorest Continent and What We Can
Do About it. Arcade Publishing, New York.

Bond, P., 2003. Against Global Apartheid: South Africa
Meets the World Bank, IMF and International
Fmance. University of Cape Town Press, Cape Town.

Bond, P., 2005. Elite Transition: From Apartheid to
Neoliberalism in  South Africa. University of
KwaZulu-Natal Press, Pietermaritzburg, South Africa.

Bond, P., 2006. Looting Africa: The Economics of
Explottation. Umiversity of KwaZulu-Natal Press,
Pietermaritzburg, South Africa.

Carmody, P., 2011. The New Scramble for Afiica. 1st Edn.,
Polity, London, ISBN-13: 9780745647852, Pages: 240.



Pak. J. Soc. Sci., 11 {2): 70-80, 2014

Cason, C., 2004. Rooibos tea. http:/www.teamuse.com/
article 040501 html.

Dagne, T.W., 2012. Intellectual property, traditional
knowledge and biodiversity mn the global economy:
The potential of geographical mdications
protecting traditional knowledge-based agricultural
products. PhD. Thesis, Dalhousie University,
Canada.

Davis, R. M. and E. van den Berkhof, 2013. Bridging the TP
knowledge gap in developing countries. WIPO
Magazine, April No. 2, pp: 7-9. http:/www. wipo.
int/wipo magazine/en/2013/02/article 0002 html.

Dias, BJF., 2012, Moving
umplementation. Square Brackets, Issue No.7, October
2012, pp: 3. http://Awww.cbd. mt/ngo/square-brackets/
square-brackets-2012-10-en. pdf.

Drahos, P., 2000. Indigenous knowledge, intellectual
property and biopiracy: Is a global bio-collecting
soclety the answer. Bur. Intell Property Rev.,
22:245-250.

Dugard, T., 2005, International Law: A South African
Perspective. Juta, Lansdowne, South Africa, TSBN:
9780702171215, Pages: 582.

Dutfield, G., 2006. Protecting traditional knowledge:
Pathways to the future. ICTSD Programme on TPRS
and Sustainable Development. June Issue Paper No.
16. http: //www . pmg .org. za/files/docs/1009071ctsd.pdf.

Epstein, G., 2011. The Role and Control of Multinational
Corporations m the World Economy. In: The
Handbook of Globalisation, Michie, I. (Ed.). 2nd
Edn., Edward Elgar Publishing, USA., ISBN:
9780857931443, pp: 185-199.

Fraser, I., 2013, Storm 1n a teacup between EU and South
Africa. http://www.ipsnews net/2013/04/storm-in-a-
teacup-between-the-eu-and-south-africa’.

Hawkins, H.J., R. Malgas and E. Bienabe, 2011. Ecotypes
of wild Rooibos (dspalathus linearis (Burm. F)
Dahlg., Fabaceae) are ecologically distinct.
http://repository.up.ac.za/handle/2263/15615.

Joubert, E. and D. Ferreira, 1996. Antioxidants of Rootbos
tea-a possible explanation for its health promoting
properties? South Afr. J. Food Sci. Nutr., 8: 79-83.

Karnim, Q., 2009. Intellectual property bill slammed as an
abomination. Mail & Guardian, Tuly 30. http://mg.co.
za/article/2009-07-30-intellectual-property-bill-
slammed-as-an-abomination.

Keet, D., 2006. The Character and Role of Trade within
NEPAD: Critical Challenges and Questions. Tn: Africa
and Development Challenges in the New Millennium:
The NEPAD Debate, Adesina, J.O., Y. Graham and A.
Olukoshi (Eds.). UNISA, Pretoria.

for

Seouza towards

79

Letto-Gillies, G, 2012. Transnational Corporations and
International Production: Concepts, Theories and
Effects. Edward Elgar Publishing, Cheltenham, UK
and Massachusetts, USA.

Majavu, A., 2010. South Africa's Rooibos farmers go wild
to take on commercial growers. The Guardian,
London, July 20, 2010.

Marais, J., 2013. Rooibos fights to protect its name.
http://www bdlive.co.za/businesstimes/2013/02/03/
Rooibos-fights-to-protect-its-name.

Mbenga, B. and A. Manson, 2010. People of the Dew: A
History of the Bafokeng of Phokeng-Rustenburg
Region, South Africa, from Early Times to 2000.
Jacana Media, Johennesburg.

McGown, J., 2006. Out of Africa: Mysteries of Access and
Benetit Sharing. Edmond Institute and African Centre
for Biosafety, Washington and Richmond.

New Agenda, 2012, Is South Africa domg enough in
Africa? Issue 46, Second Quarter, pp: 9.

Onimode, B., 1988. A Political Economy of African Crisis.
Zed Books, London.

Omimode, B., 2000. Africa in the World of the 21st
Century. Ibadan Umversity Press, Ibadan.

Pretorious, G., 2013. Biodiversity best practice guidelines
for the sustainable production of Rooibos. Rooibos
Biodiversity Imtiative (RBI). http://www.cepf net/
Documents/Rooibosguidelines.pdf.

Remert, E.S., 2007. How Rich Countries Got Rich end Why
Poor Countries Stay Poor. Constable, Tondon.

Schulz, H, B. Steuer and W.S. Quedlinburg, 2000.
Rooibos tea. Deutsche Apotheker Zeitung. http://
www.montegotea. com/research/document%204 . pdf.

Smith, D., 2013. South Africa fights to protect Rooibos tea
name after French trademark bid. The Guardian.
http://www.guardian co.uk/world/2013/jul/25/south-
africa-Rooibos-tea-france.

Sople, V.V., 2012. Managing Intellectual Property: The
Strategic Imperitive. PHI Learning, New Delln.

Stephan, H., M. Power, A.F. Hervey and R.S. Fonseca,
2006. The Scramble for Africa m the 21st Century: A
View from the South. Renaissance Press, Cape Town,
SA., ISBN-13: 978-0958476638, Pages: 352.

Thompson, C., 2009. The Scramble for Genetic Resources.
Ini A New Scramble for Africa? Imperialism,
Investment and Development, Southall, R. and H.
Melber (Eds.). Umversity of KwaZuleu-Natal Press,
Pietermaritzburg, SA., ISBN-13: 978-1869141714,
pp: 299-323.

Todaro, M.P. and S.C. Smith, 2011.
Development. Pearson Education, England, UK.

Economic



Pak. J. Soc. Sci., 11 {2): 70-80, 2014

Troskie, D., 2007. Geographical indications at the national

level: A variety of approaches and institutional
aspects. A Paper Presented at the International
Symposium on Geographical Indications Jointly
Organised by the World Intellectual Property
Organization (WIPO) and the State Administration
for Industry and Commerce (SAIC) of the People's
Republic of China, Beijing.

Varadarajan, D., 2011. A trade secret approach to

protecting traditional knowledge. Yale J. Int. Law,
36: 372-420.

80

Wachira, G.M., 2010. Indigenous People's Rights to Land

and Natural Resources. In: Dersso, S.A. (Ed.).
Perspectives on the Rights of Minorities and
Indigenous Peoples m Africa. Pretoria Umniversity
Law Press, Pretoria, S.A ., ISBN-13: 9780981442020,
pp: 297-347.

Wilks, T.. and O. Nordhaug, 2013. Ethical, Social and

Environmental Responsibilities 1 MNCs. In:
International Management: Theory and Practice,
Gooderham, P.N., B. Grogaard and O. Norhaug (Eds.).
Edward FElgar, Cheltenham, England, TSBN-13:
9781781004388, pp: 286-305.



	70-80_Page_01
	70-80_Page_02
	70-80_Page_03
	70-80_Page_04
	70-80_Page_05
	70-80_Page_06
	70-80_Page_07
	70-80_Page_08
	70-80_Page_09
	70-80_Page_10
	70-80_Page_11

